04-27613

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:

Cage Number BEKY (04-300L14-DL0O
James Johnson
Aimee Johnson,

Debtor (s)

NOTICE OF HEARTNG AND MOTION
FOR_RELIEF FROM STAY

To: The Debtor and cther entitiles specifled in Local Rule 2013-
3{a).

1. Mortgage Electronic Regiscration Systems, Tnc. moves the Court
for relief reguested bhelow and gives Notice of Hearing.

2. The Court will hold a Hearing on this motion at §:30 a.m., on
September 1, 2004, 1In Courtroom No. 2282, at the United States
Courthouse, at 316 North Robert Street, in 5t¢. Paul, Minnescta.

3. Aany response to this motion must be filed and delivered not
later than August 27, 2004, which is three days before the time set
for the hearing(excluding Saturdays, Sundays, and helidays), or

filed and served by mail not later than August 23, 2004, which 1is
seven days before the time set for the hearingl{excluding Saturdays,
Sundavys and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE CCOURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant Lo 28
U.5.C. §§157 and 1324, Bankruptcy Rule 5005 and Local Rule 1070-1.
Thia proceeding ig a core proceeding. The petition commencing this
Chapter 13 case was filed on January 2, 2004. The case 1s now
pending in this court.

5. This Motion arises urder 11 U.S.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule $014 and Local
Rules 9013-1 - 9019-1{(d). Movant Reguests Relief with respect to
exempt property of the debror supject te a lien.

6. On December 1, 18%8, James vw. Johnson and Almaes C. Johnson
made, executed and delivered to Chass Monhattan Mortgage
Corporation their Note {(hereinafter referred to as the "Note"), in
the original principal amount of $107,600.00 bearing interest from
the date thersaof at the rvate of 6.275% per annum until paild,
pavable in monthly installwenrts of $6%7.89 commencing on January 1,
1999 and on the first day of each and every calendar month



thereafter until the principal and interest were [fully paid. A
copy of the Note 1g attached hereto as Exhibit "A" and made a part
thereof by reference.

7. On December 1, 1938, to gecure the payment of the Note, James
W. Jchnecn and Aimee C. Johnson executed and delivered to Chase
Manhattan Mortgage Corporation their Mortgage (hereinafter referred
to as the "Mortgage"), mortgaging and conveying certain real estate
in Dakota County, Minnesota, legally described as follows:

Lot 3, Block 2, The Meadows Second Additicn

which property has an address of: 9961 West 207th Street,
Lakeville, MN 55044. The mortgage was filed for record in the
office of the Recorder, County of Dakota, on December 22, 1998, as
Document No.1561017, and was subsequently assigned tc Movant by
assiqgnment of mortgage. A copy of the mortgage and assignment are
attached hereto as Exhibit "B" and made a part hereof by reference.

8. The debtors have filed a modified plan dated March 2, 2004,
which was confirmed by subseguent Court Order. The plan provided,
amcng other things that:

"5, Home Mortgages In Default [§1322(b) (5)] - The trustee
will cure defaults on c¢laims secured only by &a security
interest 1in real property that is the debtor’s principal
residence as follows. The debtor will maintain the regular
payments which core due after that date the petition was
filed. The creditors will retain their liens. The amounts of
default are eatrimares only. The trustee will pay the actual
amounts of default.

9. Notwithstanding the foregoing preovisions of said plan, the
debtors have not maintained current payments with respect te said
note and mortgage, while this case is pending.

10. Debtors are in arrearage for monthly payments as shown below.
The last payment received from Debtors was applied to the May, 2004
post-petition payment as that was the next payment due. Post-
pctition arrearage include the following:

3 payments @ $909.14 §2,727.42

Accrued late charges 227.30

Property Inspections 10.75

Suspense Balance -227.58

Attorneys Fees & Costs 700.00

TOTAL POST-PETITION $2,437.89

Through Debtors’ failure to make current post-petition payments,
amouils currently due and owing include the following:

Principal $100,271.64
Interest 1,798.38
Accumulated late fees 227.30
Property inspections 10.75

Suspense Balarice -227 .58
Attorneys Fees & Costs 969.00
TOTAL $103,049.49

11. Debtors have claimed said mortgaged prcperty as exempl



pursuant to MSA 510.01.

12. By reason of the foregoing, good cause exists to lift the
automatic stay impoged by 11 USC section 362 to allow Movant to
pursue its remedies under State Law.

13. This is an attempt to collect a debt and any information
obtained will be used for that purpese. This notice is required by
the provisions of the Fair Debt Collection Practices Act and does
not imply that we are attempting to collect money from anyone who
has discharged the debt under the Bankruptcy Laws ©f the United
States.

Wherefore, Mortgage Electronic Registration Systemsz, Inc.
moves the court:

1. For an Order qranting creditor relief from the automatic stay
of 11 USC section 362.

2. For such cther and further relief as the Court finds just and
proper.

Dated: %O\*O\X

Signed: /¢/ Nancy A. Nordmeverxr

SHAPIRO & NORDMEYER, L.L.P.
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559%
Attorney for movant

7300 Metro Boulevard #3990
Edina, MN 55435-2306

{952) 831-4060

VERIFICATION

I, Cindy Hvstad , the Asst. Secretary for Washington
Mutual Bank, FA. the authorized servicer for movant, the movant
named in the foregoing notice of hearing and motion, declare under
penalty of perjury that the foregoing is true and corregt gccording
to the best of my knowledge, informaticn and beli /

Executed on: <k'k}0;\ Signed: (j:j \ -

Wash:ngton Mutual Bank, F.A.
8120 Nations Way, Bldg 100
Jacksonville, FL 32256
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NOTE 18E0070620
L]
BURNSVILLE MM Gy, somt
December 1, 1998/ ™
9861 W 207TH BT, LAKEVILLE, WMN 55044 Py Maar
1. BORROWER’S PROMISE TO PAY
In retum for a loan that [ have recerved, 1 promise to pay u.s $ 107,600.00

One Hundred Seven Thousand, Six Hundred and 00/100
(this anwourt is walled "principal "}, pins inteiest, o the order of the Lender. The Lender is

_CHASE MANHATTAN MORTGACE CORPORATION
a corporation arganized and existing suder 1.2 laws of the State of New Jergey
I understand thal the Lender may transfer th's Note. The Lender or anyone who fakes this Noic try wansfer and whe is entitled 1o
receive pagments uader this Mot is valled te "Mote Heldet,”

2. INTERESY
taterest will be chiarged on unpaid principal until the full anount of principal has been paid  { wilt pay interest &t a yemly rate
of 8ix and Three-Quarters parcent
& 3/4 %.

The interest rate required by this Section 2 is the rate 1 wild pay hoth before and afler any default described in Section 6(R

of this Note,
3. PAYMENTS

{A) Time and Place of Payments

1 will pay principal and interest by making paymenis cvery month. ’

1 will moke my monthiy payments an th first day of each month beginning on Janaary ¥; 198%
1 will. make these payments every month unti- 1 have paid all of the principal and aterest and any nther chAFEes descrind beinw that
47 1may owe under this Note. My roonthly pzvments will be appied 1o interest before principal. if, on

T December 1, 2028 T still pwe anfiounts under this Note, 1 will pai those amounts in ful an that date,
| which i¢ called the "maturity dale.” - ]
f will make my monthiy paysments al 200 OLD WILSON BRINDGE kD
;. oraa diffesent place if required by the Note Hotder. WORTHINGTON OH 43085
i @) Amount of Monthly Payments
My monthly payment will be in the amauat of .53 £97 .89

Six Hundred Nipety-Sazven and 89/100
4. BORROWER’S RIGHT TO PREPAY

I have (he right to make payments of principal a any time before they #re due. A payment of principal only is known as 2
"prepayment.” When | make a prepayment 1 witl tell ihe Note Hotder in wriing that | am doing so.

1 may make & full prepayment or pastia. prepayments without paymg any prepayment charpe. The Note Holdes witluse alt of
my. prepayments ta reduce the amount of principal that I owe under this Note. i 1 make a partial prepayment, there will be B0
i chadges:in the due date or in the umount of my monthly payment unless the Note Holder agrees i wriling 10 those chagges.

" 8. LOAN CHARGES

¥f & Iaw, which applies 1 this loan and whicl: 5ets maxitourm loan charges, 15 finyily inferpreted so hat the intevest or other ioan
charges cpliected or 1o be collected in connection with 1his loan exceed the permitted limits, then: {3) any such loan charge shall be
‘rediced by e amuunl uwclsary o reduce the charge in the peemitted limit and (i) any sums already collected from me which
exceeded permitted timits will be refunded to me, The Note Holder may choose to make this refund by reducing the principal 1 owe
uinder this Note or by making a direct payment to me. If a refund retiuces principal, the reduction will be wemed as a partial
prepayment.

6. DBORROWER'S FAILURFE TO PAY AS REQUIRED

(A} Late Chiorge for Overdue Payments

If the Mote Halder has ol recgived th full amount of avy monthly payment by the end of Fficen (15} calendsr days after the
date it iz due, T will pay s late charge to th+ Note Holder. The amount of the chatge will be 5%
of my overduc payment of principal and interest. 1 will pay this laic charge promply bh onty once 00 each late payment.

(BY Default
! 1f | do not pay the full amount of cach monthly peyment on the date 1 i duu. 1 will e 0 defouit.

- (€} Notice of Default

1£ F am in defauh, the Nate Holder may send me a written notie telting smethat 11 § do not pay the everdue amount by & certaic
date, the Note Holder may requirs me to pry immedsately the full amount of principal which has not been paid and all the interest
thiat 1 pwve on that apeount That date must be at least 30 days after the date on which the notice is delivered or mailed to me.

(D) No Waiver By Note Holder

Bven if, at a time when [ am in defauh the Note Holder does not require me (o pay immediatety i full as described above, the
Note Holder wi'l still have the right o do 82 if 1 am in defautt at a later time,

(F) Payment of Notc Holder’s Cosls and Expenscs

IF the Mcte Holdor har required e o pay immedistely in fill ag descrined above, (he M Holdet wil) have the right to be paid
back by me for aft of its cosis and expensger in enlorcing this Note ta the extent not probibited v aphlicable Jaw. Those expribes
tnclude, for cxample, reasuimble atlorneys’ fees.

7. GIVING OF NOTICES
Unless applicable law requires a diffcrent method. any notice that must he given to andler this Note will be gives by
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MORTGAGE 66007062

1660070620

THIS MORTGAGE ("Security [nstrument") is given on December 1, 1828
The mortgagor is
JTAMES W TJOHNEOW, -
ATMEE C JOHNSON, HUSBAND & WIFE

(* Borrower™).
This Security Instrument is given to
CEASE MANHATTAN MORTGAGE CORPORATLION

which is organized and existing under the laws of the State of New Jersey , and whose address is
243 THORNALL ST EDTSCON, NJ 08837 ("Lender").
Barrower owes Lender the principal sum of
ore Hundred Seven Thousand, 2ix Hindred and 00/100 Nollars
(Us. % 107,600.00 ). This debt is evidenced by Borrower's note dated the same date as this Security
Instrument ("Note"), which provides for monthly payments, with the full debt, if not paid earlier, due and payable on
December 1, 2028 and for interest at the yearly rate of 6,750
percent.

This Sccurity Instrument scoures to Lender: (a) the repayment of the debt evidenced by the Note, with interest, and all renewals,
extensions and modifications of the Note; (b) the payruent of all other sums, with interest, advanced under Paragraph 7 to protect
the security of this Security Instrument; and (c) the performance of Borrower’s covenants and zgreements under this Security
Instrument and the Note. For this purpose, Borrower does hereby mortgage, grant and convey o Lender, with power of sale, the
following described property located in

DAKOTA County, Minnesota:

P T . .
Sea—Rrtavred e Peeer T T LTIT

Alock zl'rth{ocbu\J.SS@nd
Lot 5, Blec Adelitien

which has the address of
9861 W 207TH &7, TAKEVILLE, MN 55044
("Property Address"),
This instrument wag prepared by: KRISTIN ALBRECHT
TOGETHER WITH all the improvements now or hereafier erected on the property, and all easements, appurtenances, and
fixtures now or hereafter a part of the property. All replacements and additions shall also be covered by this Security Instrument.
All of the foregoing is referred to 1n this Security Instrument as the "Froperty”.

MINNESOTA-SINGLE FAMILY FNMAFHLMC UNIFORM INSTRUMENT RECE!VED Form 3024 590
C-2205 {2/97) Page 1 of 5 (Replaces 5/93)
DEC 10 1338
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Loan Ne. 1273226-8 Pool No. L36003CH Other Co. Boan No. 1660070620 :
THIS DOCUMENT WAS PREPARED BY AND WHEN RECORDED MAIL TO: 1903485

HOMESIDE LENDING, INC., 7301 BAYMEADOWS WAY, JACKSONVILLE, FLORIDA 32256

ATTN: ELDEBOLATETE - MR-RA ‘
ASSIGNMENT O MORTIGAGE/DEED OF TRUST

For good and valuable consideration, the sufficiency of which is hereby acknowledged, the undersigned,
CHASE MANHATTAN MORTGAGE CORPORATION, A NEW JERSEY CORPORATION
whose address is 3415 VISION DRIVE COLUMBUS, CHIO 43219

By these presents does convey, grant, bargain, sell, assign, ransfer and set over (o . .
MORTGACE ELECTRONIC REGISTRATION SYSTEM, INC., A DELAWARE CORPORATION, AS NOMINEE

FOR HOMESIDE LENDING, INC., ITS SUCCESSORS AND ASSIGNS

whose address js P.O. BOX 2026/4318 MILLER RD. FLINT, MICHIGAN 48501-2026 (Assignee)
the deseribed Mortgage/Dead of Trust, together with the certain note(s) degeribed therein with all interest, all liens and any

rights due or to become due theregon,

Said Mortgage/Deed of Trust is recorded in the State of MINNESOTA, County of DAKOTA.

Official Records on:  12/22/1998 Original Loan Amount:  $107,600.00 Mortgage Date:  12/01/1938
Original Mortgagor:  JAMES W JOHNSON, AIMEE C JOHNSON

{Assignor)

1561017 Cert. #: Book: Page:

Doc. #: Instr. #: i
Mortgagee: CHASE MANHATTAN MORTGAGE CORPORATION

T egal:

Addresst 9961 W 207TH ST, LAKEVILLE, MN 55044
CHASE MANHATTAN MORTGAGE CORPORATION, A

Date: 12/15/2000
NEW JERSEY CORPORATION BY MERG
SN Qo A

ER
~ET E. KOENIG, VICE PRESIDENT . \_J

STATE of FLORIDA, COUNTY of DUVAL
Tiie forzegoing instrument was acknowledged before me this 15th day of December, 2000 by JANET E. KOENIG, VICE

PRESIDENT of CHASE MANHATTAN MORTGAGE CORPORATION, A NEW JERSEY CORPORATION, 3415 VISION
DRIVE, COLUMBUS, OHIO 43219, A NEW JERSEY Corporation, on behalf of the corporation. He/She is personally

% Gail L brooks
% pAY COMNISSION ¢ CCTRTLI0 EXFIRES

Movemper 1, 2031 '
BONDED THRU ROY FAN INSURBNCE, NG .

L. BROOKS, Notary Public
State of FLORIDA at Large, My Commission Expires:

MIN: 100010980005295042 MERS PHONE: 1-888-679-6377
03/14/2002 GWEN AUSTIN Batch # 10 SaleJD: CHS122 :




UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Case No. 04-30014-DDO
Chapter 13

James Johnson

Aimee Johnsorl,

Debtor (s)

MEMORANDUM OF LAW

Mortgage Electronic Registration Systems, Inc. ("Movant"),
submits this memorandum of law in support of its motion for relief
from the stay in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. on the date this case was filed, the
Debtor {(s) were delinguent in respect of paymcnts duc under the note
and mortgage. Since this case was filed, Debtor (s} are in arrears
in the total amount of $3,437.89.

ARGUMENT

1. Under Section 362.(d) (1} of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a creditor "for
cause, 1lncluding the lack of adequate protection of an interesL in
property of such creditor." 11 U.8.C. Sec. 362 (d) (1). The
Debtor (s) in this case have failed tc make the payments required by
the note and mortgage for a period of more than two months.
Debtor (s} have not otherwise provided Movant with adeguate
protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video East, Inc., 41 B. R.
176 (Bkrtecy. E. D. Pa. 1984); In Re Frascatore, 33 B. R. 687
(Bkrtcy. E. D. Pa. 1%83).

2, Pursuant to Section 362 {d) (2) of the Bankruptcy Code, relief
from the stay is alsc appropriate where Debtor(s) have no equity in
the subject property and the property is not necessary to an

effective reorganization. 11 U.S.C. Sec. 362 (d) {(2). 8Sece, In Re
Gellerl, 55B.R. 970 (Bkrtcy. D. N. H. 19283}. 1In the present case

the balance due Movant on the note and mortgage is $5103,049.49.
[The property is encumbered by a second mortgage in favor of
Associated Bank in the approximate amount of $51,400.00.]

Accordingly, Movant is entitled to an order terminating the
stay and authorizing it to foreclose 1ts mortgage on the property.



Dated: QO\O\J\

Respectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By:/e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-1lZ1l3sb6
Lawrence P. Zielke-152559

Attorney for Movant
7300 Metro Boulevard #390

Edina, MN 55439-2306
{952) B31-4060




04-30014-DDO

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
} 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on August 9, 2004, I mailed copies of the
annexed Memorandum of Law, Prouposed Order for Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first c¢lass mail, a copy therecf, enclosed in an envelope, postage
prepaid and by depositing the same in the post office at kdina, Minnesota.

James Johneson
9951 207th Street West
Lakeville, MN 55044

Aimee Johnsgon
9961 270th Street West
Lakewville, MN £5G044

Richard Pearson, Esqg.
P.O. Box 120088
New Brighton, MN 55112

Jasmine Z. Keller, Trustee
12 South &th Street, #310
Minneapolis, MN 55402

U.S5. Trugtee

1015 U.S. Ceurthouse
300 South 4th St.
Minneapolis, MN 55415

Assoclated Bank
PO Box 2926
Milwaukee, W1 53201-2924

St¢phanie Pilegaard

Subscribed and sworn to before me August 9, 2004.

LONI L WIRTH
NOTARY PUBLIC-MINNESCTA
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12732268
UNITED STATES BANKRUDPTCY COURT

DISTRICT OF MINNESOTA

In Re:
Case Number BKY (04-30014-DDO

James Johnscon
Aimee Johngon,
Debtcr(s)

ORDER FOR RELIEF FROM STAY

The above-entitled metter came for hearing on September 1,
2004.

THIS CAUSE coming to be heard on the Motion of Mortgage
Electronic Regilstration Systems, Inc., a creditor in  the
proceeding, the Court having jurisdiction, due notice having been
given, and the Court having been advised in the premises;

IT IS5 HEREBY ORDERED,

That the autcmatic stay heretofore entered in this case is
modified to the extent nescessary to allcw Mortgage Electronic
Registraticon Systems, Inc., its successgors and/or assigns, to
foreclose, in accordance with State Law, the mortgage on the real
property commonly known as:

Lot 3, Block 2, The Meadows Second Addition

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
(a) (3), this order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



